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Discussion of Applicable or Relevant and Appropriate Requirements – background information for November discussion of ARARs and how ORSSAB can assist TDEC

Mr. Garland provided an overview of Applicable or Relevant and Appropriate Requirements (ARARs). The main points of his presentation are in Attachment 1.

This presentation was an introduction and briefing of ARARs to help committee members understand what they are and how they are used. This is to give the committee a fresh understanding of ARARs in preparation for the November meeting in which representatives of Tennessee Department of Environment and Conservation (TDEC) will talk about how they hope ORSSAB can help the department in making sure ARARs are being enforced.

Mr. Garland said the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) itself does not contain any cleanup requirements; it refers to cleanup standards found in other legislation passed by the states or the federal government. 

If those laws specifically address the circumstances at a cleanup site, they are applicable requirements for cleanup (Attachment 1, slide 3; examples slide 4).

If there are laws that address problems sufficiently similar to circumstances at a cleanup site, but are not specifically applicable, those laws are considered appropriate and relevant. Examples are noted in Attachment 1, slide 5.
Laws that are applicable or appropriate and relevant must be in force before a record of decision (ROD) is signed. Mr. Garland said the required CERCLA Five-Year Review (FYR) documents if a remedy is protective. He said if the basis for the decision has changed there is an opportunity to change the ROD, such as if a contaminant proves not to be a hazard.

Mr. Garland reviewed the types of ARARs – chemical specific, location specific, and action specific (Attachment 1, slide 5).

In addition to ARARs, there are many unpromulgated advisories, policies, guidance documents, and so on that provide guidance on cleanup when no ARAR directly addresses the situation. These are known as to be considered guidance (TBC). These TBCs are not part of enforceable regulations. Identifying TBCs is not mandatory, but if they are included in a CERCLA decision document they become legally enforceable (Attachment 1, slide 7; examples slide 8).

ARARs are substantive requirements of environmental protection laws. Substantive requirements pertain directly to actions and must be met.  Administrative requirements of other laws facilitate implementation of substantive requirements (i.e., ARARs) and do not have to be met (Attachment 1, slide 9) because CERCLA has its own equivalent administrative requirements that must be met.

Requirements under ARARs may be either legally applicable or relevant and appropriate but not both. Compliance with substantive parts of applicable regulations is mandatory. A waiver must be invoked if a remedial action can’t meet an ARAR.
Compliance with relevant and appropriate requirements is required only for those parts of the regulation that are relevant and appropriate. Relevant and appropriate requirements must be both relevant and appropriate; a requirement that is relevant but not appropriate need not be complied with (Attachment 1, slide 11).

Compliance with ARARs is mandatory unless a waiver is granted. Examples of waivers are noted in Attachment 1, slide 14. 

DOE and the contractor develop the ARARs based on proposed actions. They are submitted to the regulators who either propose changes or approve. ARARs are included in a number of documents related to a decision (Attachment 12, slide 17).

ARARs can be reconsidered or updated as part of the annual Remediation Effectiveness Report (RER), the FYR, or if new or modified ARARs/TBCs change the resulting risk and impact the protectiveness of a remedy. If the modified ARARs/TBCs are significant but do not result in a change in risk and will not impact protectiveness a recommendation is made and a memo-to-file documenting the change as non-significant might be used to add to the administrative record.

Mr. Garland reviewed the RER and FYR documentation compliance with ARARs (Attachment 1, slides 19 and 20). He also reviewed a chart of RER and FYR comparisons and where additional information on ARARs can be found (Attachment 1, slides 21 and 22).
Mr. Garland was asked if a law is repealed after it is used as ARAR does it affect the ARAR in the decision document. Mr. Garland said once an ARAR is in the document it is ‘frozen’ in the document and is legally enforceable. 
Mr. Martin commented that it is in the best interest of the regulators to not have too many ARARs in place, but DOE and the contractor include many ARARs to cover all contingencies. Mr. Garland said that ARARs are discussed over years before a final decision document is finalized. By that time only ARARs all parties agree to are in the document. 

Mr. Martin asked who had the final authority to enforce the ARARs in a ROD. Mr. Garland said DOE must comply with the ARARs, but EPA and TDEC have the final oversight authority. There is a dispute resolution process in place among the Oak Ridge Federal Facility Agreement signatories (DOE, EPA, TDEC).

Ms. Gawarecki asked if public participation is a substantive or administrative component of ARARs. Mr. Garland said he didn’t know and would have to find out.
Mr. Garland was asked if the regulatory requirements identified in decision document ARARs become less restrictive, can the action be modified? Again, Mr. Garland said he would have to research the answer.
Committee input on what it would like to receive or questions to ask TDEC at the November meeting concerning ARARs

The committee received a briefing on ARARs as background for the November presentation by TDEC, which asked for assistance in monitoring ARARs.

This portion of the meeting was to elicit comments or questions from the committee to ask the TDEC representatives at the November meeting.

Questions posed include:

· What is the list of ARARs and where are they available?
· What are opportunities for public involvement?

· What kind of problems is TDEC having in monitoring ARARs?

· Why is it looking to ORSSAB for help in monitoring ARARs?

· Does TDEC have a particular ROD in mind regarding this discussion on ARARs?
Mr. Bonner asked that additional comments or questions be forwarded to staff prior November 10.
Possible comments or recommendations on the presentation by Katatra Vasquez on the National Historic Preservation Act at the September ORSSAB meeting

At the September ORSSAB meeting Katatra Vasquez, the DOE Oak Ridge Cultural Resources Management Coordinator, presented a program on the National Historic Preservation Act and its implementation at DOE-Oak Ridge. Board chair Steve Dixon asked the Stewardship Committee to review the presentation and determine if any comments or recommendations were warranted by the board.

Mr. Bonner said he had made some notes on the presentation and would be drafting a recommendation for the committee to consider. Ms. Gawarecki brought some written comments (Attachment 2) and distributed to those in attendance. Mr. Bonner said he would review her comments and possibly incorporate them into his recommendation. He also asked all in attendance to review her comments and be ready to comment on the draft recommendation. He asked staff to send Ms. Gawarecki’s comments to committee members not in attendance. He said he would try to circulate his draft recommendation among the committee members prior to the November meeting.

Status of small group meeting with Oak Ridge City Manager to discuss the city’s role in stewardship on the Oak Ridge Reservation.

Mr. Mulvenon has not been able to contact the city manager to arrange a meeting.

Review work plan – determine additional topics
No additions or revisions were made to the work plan.
Action Items

Open

1. Mr. Mulvenon will get input from the Executive Committee to develop a letter or recommendation to DOE on the FY 2006 RER public meeting. Status. Mr. Mulvenon will work with Jason Darby on the outline of the public meeting presentation.

2. Mr. Mulvenon will arrange a meeting with Jim O’Connor, Oak Ridge city manager, to discuss the issue of the city’s role in stewardship. Carryover from September meeting.
3. Staff will notify the committee when the meeting with Mr. Mulvenon, Ms. Sigal, Ms. Halsey, and Mr. O’Connor is arranged. Carryover from September meeting.
4. Mr. Bonner will try to distribute a draft recommendation on the presentation on the National Historic Preservation Act among members for comment prior to the November meeting.

Closed
1. Mr. Garland will find out if public participation is a substantive or administrative component of ARARs. Closed. Public participation is required by CERCLA at the Proposed Plan/Record of Decision stage and is implemented on the Oak Ridge Reservation in accordance with the Federal Facility Agreement and the Public Participation Plan.  None of the ARARs have public participation requirements in them because such requirements are already being met via the CERCLA process. Therefore, a redundant requirement for public participation via other regulatory citations, such as the Clean Water Act, is an administrative requirement, and not needed as a CERCLA ARAR. Almost all regulations have some sort of public participation requirements in them. The point is that CERCLA has its own public participation requirements; therefore, Congress/CERCLA/National Contingency Plan said we should follow the CERCLA requirements rather than the public participation requirements of other regulations. Also, complying with the public participation of other regulations will be a duplication of effort and slow down the CERCLA process. The public gets to have its say through the CERCLA process, not thru the other regulations. 
2. Mr. Garland will determine if the regulatory requirements identified in decision document ARARs become less restrictive, can the action be modified. Closed. Yes. DOE did this at the SW31 Spring at ETTP. A removal action was taken to reduce volatile organic compounds in water discharged to surface water. The ambient water quality criteria was changed to be less restrictive, and DOE requested the action be terminated. The EPA and TDEC concurred, and the action was stopped.

3. Staff will send Ms. Gawarecki’s comments on the National Historic Preservation Act presentation to all committee members. Closed. Comments forwarded to all members on October 28.

Attachments (2) are available through the ORSSAB support office.
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